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PROCEEDINGS

JUSTICE O'CONNOR: Good evening. It's nice te geu here. We had kind of
a full house today in this room for some oral arguais at the Court and | think they'll have a full
house tomorrow. | think we're having the Walmadr&s case argued. So you're lucky to have
a seat tonight.

(Laughter.)

JUSTICE O'CONNOR: And | want to welcome you tloe Salzburg Global
Seminar’s Lloyd Cutler Memorial Lecture. This is@annual event and we're just delighted to
have it here at the Supreme Court.

Lloyd Cutler was a great lawyer, and a great naad, | think it's appropriate that
the lecture be named in his honor. And the Salzlobal Seminar is one that I'll bet most of
you have attended at some time during the yeanave. And it's had a really distinguished
career in connection with education and the law.

It started, as you all know, in 1947, as a MaidPlan for the mind. Now, | like
that, you know. And it's done that. It's doneatlyethat. It's been so stimulating.

And it's succeeded in bringing people from abgdrom old to young, from
around the world, to talk about issues that matted| of us, no matter where we live. And it's
just been a great thing. We've been very lucky.

And Lloyd Cutler was very active in that. As ykmow, he came from New York
and graduated from Yale and Yale Law School. Hédrot leave it alone. And our speaker
tonight is Harold Koh, who knows a little bit abotale, so I'll leave that to him.

And during World War I, LIoyd Cutler served ihg Army and worked in
military intelligence. Those of you who knew himopably remember that he helped prosecute
the eight German spies who entered the United Sthteng the war by submarine. Remember
that?

And Lloyd Cutler was a prosecutor in connectiathwhat. And he was White
House Counsel, both to Presidents Carter and @lintond he had a global vision of the
importance of law in solving the world's problerasd he brought judges from around the world
to come to the Salzburg Seminar, and he brought/mpeomising young lawyers for those
incredible meetings.
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And that tradition continues, and | think it'sy@ppropriate that this lecture be
named for him. And it's also appropriate that \&eeha speaker who knows a little bit about
Yale, and you're going to hear more about himnmraute. But we're glad you're here.

Thank you.
(Applause.)

MR. MANSBACH: Good evening, ladies and gentleméfy name is Tom
Mansbach, and | am the Chair of the Advisory Baarthe Lloyd N. Cutler Center for the Rule
of Law at the Salzburg Global Seminar. And in @egbacity, I'd like to welcome you all this
evening.

I think we're most fortunate to be in this higtarourtroom, and it's because of the
kind sponsorship of Justice O'Connor that we're hamd for that, we deeply thank her.

I would also like to take a moment to acknowledgmuple of our advisory board
members who are here tonight, Bailey Morris-Eckpwsthe co-chair of the Advisory Board,
Whayne Quin, and J.T. Smith.

And as Justice O'Connor has just noted, Lloyd kvessvn in the city not only as
one of our outstanding lawyers, but also as a alango presidents. And for more than three
decades, Lloyd was involved with the operationwf $eminar, and for the last ten years of that
period, he was the chairman of our Board.

As a lasting tribute to the Cutler legacy, thé&zBarg Global Seminar has
established the Lloyd N. Cutler Center for the Rafleaw. And one of the featured programs of
the Cutler Center is, of course, the Cutler lechelel annually here in Washington, which
features a distinguished speaker on vital legakis®f international interest, and a person who
has made significant contributions to promotingrhie of law in the international community.
That is a lecture that will be delivered tonighttgrold Koh.

The second major Cutler program is our intermaticeminar on the Rule of Law,
and before we move on to tonight's Cutler Lectuvequld like to mention that from August
23rd to 28th of this year, the first Cutler Law Syosium will take place at our beautiful,
historic, Baroque Schloss in Salzburg, Austria, aedhope that many of you all will be able to
join us there.

The subject matter of the five-day program wdlwhy the rule of law matters,
and we'll deal with both theoretical and practisalies of international law.
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And without further ado, | would like to turn tpedium over to Stephen
Salzburg -- not Stephen Salzburg, Stephen Salyer,isvour President and CEO, and who will
introduce tonight's speaker.

Stephen.

MR. SALYER: Thank you, Tom.
I'm quite happy to change my name if it will letodthe success of the seminar.

But good evening, and thanks for joining us & year's Cutler Lecture on the
International Rule of Law.

| want to echo Tom's thanks to Justice O'Conaogfaciously hosting us this
evening, and for her warm remarks.

We're also grateful to Tom for his steady andaife leadership to the Cutler
Center Advisory Board, and for guiding the formataf this very exciting and still-developing
program of the Cutler Center.

| also want to express a special welcome to Ralijler Kraft, Lloyd’s widow,
and to members of Lloyd's family, and to all thel@uCenter Advisory Board members who are
here.

Literally every week, my colleagues and | enceumten and women from all
parts of the world who tell us about their Salzbexgerience as being a really pivotal moment
in their career, and as the source of a lifelontgvagk of others who they count as colleagues
and collaborators and friends.

And tonight, as has been mentioned, this leatupart of a broader program to
make sure that that commitment remains robustaaévelopment of those connections and to
the careers of people who can make a differenasad¢he world, men and women who
understand and who will stand behind law's esdgmiiaciples.

The Cutler Lecture is given each year by a legqéigjure who has made a
significant contribution to promoting the rule af in his own country and internationally. And
tonight's speaker certainly meets that standard.

A leading expert on public and private internaéiblaw, national security, and
human rights, Harold Hongju Koh has argued befoeelinited States Supreme Court in this
room, and has testified across the street at th€ajfstol more than 20 times.



;0<

5 A

oooon I:IEEI ooooo
gl0jooooo

ooooojojpjojoooon

ooooofNNN|ooooo

SALZBURG GLOBAL SEMINAR

He has served both Republican and Democraticrashradtions, serving on the
Secretary of State's Advisory Committee on Pulsiterhational Law at the Office of Legal
Counsel at the Department of Justice, and currastlyegal Advisor to the United States
Department of State.

He has been awarded 11 honorary degrees, tiweschaol medals, and has
received more than 30 awards for his human rigloikw

In 1998, President Clinton nominated Dean Kohdg¢oome Assistant Secretary of
State for Democracy, Human Rights, and Labor. lde wnanimously confirmed by the Senate,
and served in that role until the end of the Cimnpoesidency in 2001.

In 2004, he re-joined Yale Law School, where hd hegun teaching in 1985 as
its 15th dean.

Dean Koh has sought in many ways to bring Ameread international law
closer together, arguing that, and | quote, “cotséke liberty, equality, and privacy are not
exclusively American constitutional ideas, but eatpart and parcel of the global human rights
movement.” In more than 150 articles, he has trdlce influence of decisions from
international courts on the American court system.

The Salzburg Global Seminar is also very proucalbDean Koh a Salzburg
Fellow. He spent three weeks at Schloss Leopabasikr 1991 as a faculty member in our 293rd
session as a faculty member, and led discussiodssborbution of national powers over
international economic affairs and extraterritoapplications of US law. I'm sure you
remember that vividly.

The in-house report, and we always take privatesiduring these meetings and
have inside reports on who performs well and netveth, and who you want to invite again, and
all of that sort of thing, the inside report, angubte from it, details how, quote, “the best
performances were made by the younger Americareaciad, William Fletcher, professor of
law at the University of California, Berkeley, andw a 9th Circuit Judge in the US Court of
Appeals, and Harold Hongju Koh, professor of lawake University School of Law..”

The report goes on to say, “Harold is a persdnwibe back.”
(Laughter.)

Dean Koh, I'm so pleased that only 20 years,laterfound an opportunity to
invite you back to the Salzburg Global Seminare Tutler Center Advisory Committee was
unanimous in nominating you to be this year's speand | can think of no one better equipped
to address your chosen subject for this eveningraerican international law.
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Please join me in welcoming Dean Koh back toShkzburg Seminar.

(Applause.)
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MR. KOH: Justice O'Connor, Chairman Mansbachsigeant Salyer, thank you so much

for inviting my wife Christie and me back to thel&airg Seminar. We were there, as you said,
20 years ago. | was 16 going on 17.

(Laughter.)

It was a thrill of a lifetime to be in this inclible Schloss, participating in a
dialogue about law and globalization with a grofigaung, brilliant scholars and lawyers with
whom I've actually stayed in touch.

And in fact, just the other week, | was in Brussd the EU, and a number of the
leading career lawyers of the DG4, the legal doeatere there, and we had all met in Salzburg
and had walked around the lake singing "These &@naOf My Favorite Things."”

(Laughter.)

It is also remarkable to be here in this augettirsy, surrounded by so many
people who I've heard of long before | had heamhyself.

I had a dream last night which was that | wasditay in the courtroom at the
Supreme Court, with my back to the bench.

(Laughter.)

And you have to realize that when | was herekadgr, now almost 30 years ago,
it was, to me, just the thrill of a lifetime to evbe in this courtroom. Every chair | look ateks
Justice Blackman as he was in those days. It ustecd O'Connor's first year on the bench.
Since then, I've had the great pleasure of gettingnow Justice Breyer, about whom [I'll say
more in a moment.

And in this dream, | was surrounded by peoplttom | owe so many things,
Senator Sarbanes, who had spoken so kindly of my @onfirmation, J.T. Smith, whose father,
Gerard C., and mother, Bernice Latrobe Smith, natimnedhair which | was lucky to hold at
Yale Law School for many years, past and presdigagues from the State Department,
Undersecretary Judith McHale, Assistant Secretatiiéf Brimmer, and so many others, not to
mention, illustrious members of the Yale Law Schamhmunity of many generations, including
colleagues, former alumni, and students, many amwhre clerking here at the Supreme Court
this year, and incredibly, incredibly, took timet o be here. I'm sure they're going to go back
to work afterwards.

(Laughter.)
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There aren't that many receptions here, and énelner when we were clerks,
anytime you could get a free drink, you would.

(Laughter.)

Any time you weren't eating out of a vending maehyou would take the time to
listen to lecture as well.

But the most stirring part of this dream, whidtald, and which I've just woken
up to realize is actually true, was to be givirigaure in the name of Lloyd Cutler, who was
such an extraordinary figure in the law, a lawytateBsman, a super-lawyer, White House
Counsel twice, founding partner of the Wilmer Cuflam.

And it seemed so fitting to me when | learnedhisfrole in the Salzburg Seminar,
because it so fit the grace and global vision ltledemonstrated over the years.

| became lucky enough to know Lloyd as a devgtediuate of the Yale Law
School, and | have two very powerful personal meesoof him, one I'll tell now, and the other
with which I'll close the lecture.

In 1994, shortly after | published a book call&tle National Security
Constitution,” Yale Law School, in a vain effort$ell copies of the book, asked me to speak on
a breakfast panel here in Washington, and askegtllifdhe would be the discussant. And he
very graciously accepted.

And then on the very day before | came down e gine breakfast talk, President
Clinton summoned Lloyd back to the White Housedodme White House Counsel again.

And it is characteristic of the man that he didahcel. Even though it was his
first day or second day of work at the White Houseappeared for the panel, made remarkably
astute and intelligent comments. There was huggesproverage, because of course everybody
wanted to hear about my book.

(Laughter.)

And when the lecture ended, | said to Lloyd, “Kutler,” -- | never actually
could bring myself to call him Lloyd -- "I want ttvank you for coming today and honoring me
by commenting on my book.”

And | said, “I'd like to give me a copy of my Bqbwhich I, of course, had
inscribed to give to him.
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And he said -- | wish | could do his voice. lasvkind of graveling. He said,
“You know, | just came over to the Counsel's Officdidn't have time to move -- | didn't bring
anything with me. | don't have a book on the sh8lb I'm just going to put it right up there.”

(Laughter.)
And | said, “Thank you, it's a great honor.”

Well, a week later, what happened, Justice Blaoknetired to be succeeded by
none other than my friend Steve Breyer, and it avasry moving day.

Justice Blackman went to the White House, hackasconference. | was
watching with tears in my eyes, and at the endhefday, | called Justice Blackman.

And | said, “Mr. Justice, | wanted to congratelgbu for a fitting end to your
time on the Court.”

And he said to me, “Harold, did you know that tmdy book that Lloyd Cutler
has is your book?”

(Laughter.)

Mr. Justice, wherever you are, | could not bmmgself to tell you why that was
the case.

And Lloyd, | am eternally grateful to you wherey®u are, for raising my image
in the estimation of my ex-boss.

Well, since those halcyon days of youth, as Stseribed, | spent 30 years
teaching international, national security, and hamghts law at Yale Law School, and I've
gained three basic perspectives on this topic: asren academic, the second as a human rights
lawyer and policy-maker, and third, as a governnodintial now in three different
administrations as a justice department officighie Reagan Administration, Office of Legal
Counsel, as a human rights official in the Cling&tate Department, and now as the Legal
Advisor in the Obama State Department.

And as Steve described, I've been the legal adwisthe Department of State, the
22nd to hold that position, which | consider tothe most interesting job in the US Government.

The reason is quite simple. Unlike the White s®Counsel, for example, who
has one extraordinarily important client, | havenmalients. Unlike the solicitor general, who
gets to argue before one incredibly important cduget to argue before many courts.

10
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And | have the lucky opportunity to play fourféifent and discrete roles. First,

what I'd called a counselor, General Counsel ofifgartment. Second, conscience. A
designated role as the conscience of the Uniteg<Steith respect to international law. Third,
defender of our interests in various fora, andw®been lucky enough to appear at the
International Court of Justice in the Kosovo Cédmdore and after tribunals in the Grand River
Case. We're discussing now what appearance, jivamynight make before the European Court
of Justice to have engaged with the internatiomahi@al Court and the various criminal
tribunals. And fourth, and finally, as a spokesperfor the US Government on these matters,
which is why | was delighted to accept this invaatto be here today.

In each of these three roles, professor, hungdmsiadvocate, and government
lawyer, there has been one question that has atupy thoughts, and that is this: Is there an
American international law?

As you know, in the Declaration of Independerme,country was founded on a
decent respect to the opinions of mankind. Atsémme time, Americans, including myself,
ranging from Barack Obama to John Boehner, fronals&alin to Hillary Clinton, have a very
strong belief in American exceptionalism, the eximegal role that America plays in the world.

Ambassador Prosl is laughing.

And the question is, how can these two be retehcihis commitment to follow
international law, and at the same time, a betigmerican exceptionalism?

Is there an approach to international law thabrsthe one hand, distinctively
American, in that it reflects American sensibilgiés true to our values of constitution,
democracy, limited government, but at the same tse@nsistent with global understandings,
within what the Europeans would call the margimppreciation, in the sense that the concepts
are recognizable to any international lawyer, eféme details are peculiar to an American
approach?

In other words, how do we reconcile America'sonof international law with
the vision of international law held by the resttoé world? This, | think, is an extraordinarily
important challenge, and one that has gripped mgecan all of its phases.

And this issue arises everywhere | go. Last weelas in Geneva at the UN
Human Rights Council, the body where Assistant &acy Esther Brimmer, Mike Posner, our
Assistant Secretary for Human Rights, and | appetr@resent our first report to the Universal
Periodic Review. We present our human rights iktoother nations of the world.

11
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And the first and most obvious reaction to owggantation is, it was exceptional.
The average number of recommendations made is slenewetween 10 and 20. Our report
got 228, twice as many as the last controversiahty that had appeared, Sweden.

So, people were expecting more of us, and owrdewas given a microscopic
examination, because we were viewed as exceptional.

On the other hand, the recommendations highligtdene differences in a
European and American approach to international ¢ just let me mention a few.

The first, treaties. A lot of the recommendasiovere that we ratify treaties, and
what occurred to me was that we have a traditioroaipliance before ratification, where many
other countries have a tradition of ratificatioridse compliance.

So, for example, we are not a party to the UNve@ation on the Rights of the
Child. The only country that also is not is Somalilheir excuse is that they have no organized
government. Our excuse, I'm not sure exactly wthabuld be, in light of that.

However, we do obey the norms of the Conventiothe Rights of the Child in
virtually all major respects, whereas many of thentries which have ratified do not. So,
contrast number one, ratification before compliavaesus compliance before ratification.

Example two, the death penalty. Many of the nec@ndations were critical of
the US approach to the death penalty. And hexeuld say that while | personally am opposed
to the death penalty, |1 do not believe that itnfawful under international law. In fact, the
international covenant on civil and political rigétvisions that there will be a death penalty.
The question is, how can it be fairly administered?

A third difference, economic, social, and cultuights. It is 70 years since the
famous speech by Franklin Roosevelt calling foediean from want, yet the United States has
not embraced economic, social, and cultural rightee way that other countries of the world
that pursue social democracy have done.

Another difference, our approach to domestic an@ntation of human rights.
Many European countries adopt an administrativecgmh with national commissions. We tend
to leave human rights enforcement in a system o$titoitional separation of powers.

Another difference, just to make it clear thagh differences do exist, our
approach to freedom of expression. We have a mark tolerant approach to critical and
sometimes even hateful comments about other peopkre Europeans tend to have a much
more restrictive approach to hate speech, or achmore inclined to urge principles regarding
defamation of religions.

12
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And there are two other topics well-known to #@asthis courtroom. One is
attitudes towards foreign law. As you may havensdeere's some state ballot measures now
that would forbid the courts of particular statesvi applying Sharia law, and an approach to
national security and the use of force. It is aoret that the attitudes of many nations of the
world turned against the United States over thedasade because of America's reaction to 9/11
or its uses of force in Iraq or Afghanistan.

So, given these differences, how do we recoraiherica’s view of international
law with the rest of the world? Can these compgetiews be reconciled without doing undue
violence, either to international law or Americaaues? Or is a distinctively American
international law simply irreconcilable with thedyoof international law that's developing out
there?

I think this is an incredibly important questioti.they can be reconciled, the
United States can be part of the system. If tlegynot be reconciled, our exceptionalism will
lead us into a path in which we are in a regulaiesof conflict. It was one thing to be part of
this international legal system as a small natilt's.another thing when we are a global
superpower.

And | should say that there are professors aadenics on both sides of the
legal spectrum. Jed Rubenfeld, my Yale colleaguthe left, Jack Goldsmith, Eric Posner, on
the right, who believe that an American internagidaw cannot be reconciled with perspectives
on international law, that somehow internationgbleapproaches are inconsistent with basic
principles of American democracy, constitution, #indted government.

It is the thesis of this lecture that | disagrééelieve there is an American
international law that can be reconciled with conaciples of international law, but also core
American values. And | do believe that Americaneptionalism is possible without being
destructive of an international legal framework.

Now, a number of years ago, | wrote an articleddOn American
Exceptionalism,” where | suggested that all Amearieaceptionalism is not the same. There is
bad exceptionalism and good exceptionalism. liitl@ bit like cholesterol.

(Laughter.)

So, for example, Americans don't use the tertuterin our legal discourse. We
use terms like police brutality. But we are spaglkabout the same concept. It's simply different
labels.

In the same way, we use terms like feet and mchther than meters. These are
differences, but they're not differences that dugseout of the system.

13
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| also think we are exceptional in our commitmientbuman rights and human
rights leadership. But, where we have a tendencletine a different standard, a double
standard, that is what | would call bad exceptimnal And if there's anything we've learned
over the last decade, it's that our tendency tagagr to apply double standards will inhibit or
limit our ability to exercise exceptional leadegshin other words, our bad exceptionalism will
limit our capacity for good exceptionalism.

So, how, then, to develop, and this is the faxfukis lecture, an approach to
international law that's American, distinctly Anean, but consistent with international
understandings?

And a good legal process perspective would sudggasyou'd look to
intermediating institutions that can help to bbkidges between US approaches to international
law and foreign approaches. What are those intdiatieg institutions?

Well, let's name number one, the courts. ThetsolAnd here we're in the
presence of two justices, Justice Sandra Day O'@oduastice Stephen Breyer, who have
heroically, it seems to me, thought of ways to dactly what their predecessors on the court,
like John Marshall and John Jay did, which is yadrunderstand how our domestic legal
understandings can be reconciled with internationderstandings.

Now, this has become a controversial doctrinkeer& are well-known justices
and debates on the opposite side. Those havenhassively well-rehearsed. Let me just add
two thoughts to the mix.

The first is, the next time you hear foreign leannot be applied in the Supreme
Court, | would have two works for you: look up.

(Laughter.)

The law-givers, the law-givers, on the friezerthare 18 law-givers from the
non-Christian and the Christian era. Every simgle of those over there is a foreigner. Do you
notice Confucius? That's the one that | like topout.

(Laughter.)

But even on this side, the Christians, Napoleondparte, John Marshall,
William Blackstone, then the Rights of Man, thery, @od, Hugo Grotius, the father of
international law, a Dutch scholar.

And what the architects of this building wereisgyis, those who are giving the
law, which in our common law process and our comiaanprocess of constitutional decision-

14
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making, we are applying, are, in fact, foreign lgiwers, and that to incorporate those notions is
not antithetical to what judges should do. ltteacription of what judges here do do.

So John Marshall, for example, the great Chisfide, before he was Chief
Justice, what was he? He was Secretary of Stadendact, my guess, | haven't actually
counted all of the opinions, is he wrote many, manoye opinions construing the law of nations
than American constitutional law for the simples@athat there was not much American
constitutional law.

Now, as you know, there has become a trope deed|avhich is a trope often
used in judicial nominations, we should not look over a crowd and pick out our friends.

| think the best response to that was by AhararaB, the President of the Israeli
Supreme Court, who, along with justices of manyebttourts, the European Court of Human
Rights, the European Court of Justice, the Canasligmreme Court, the South African
Constitutional Court, which Richard Goldstone, vgave this lecture last year sits on, all of
them apply foreign law in their jurisprudence.

And once | asked Aharon Barack, what would yguteghose who say you are
looking out over the crowd and picking out youefrds?

And he said, “What would you have me do? Lookauer the crowd and pick
out my enemies?”

His view is that there is a process of reasotedgbeation of universal human
rights concepts like equality, privacy, that reqyudges to look outside their jurisprudential
systems to find how other smart judges have grapplth these experiences.

These are not binding. But he said, if you egadra law review article, why can't
you read an opinion by Steve Breyer or Justice 00?

Who else can be bridges in this process? Pfgesss I've suggested. How
about NGOs, like the Salzburg Seminar? What cded3alzburg Seminar do for so many years
but form a bridge between east and western Eutmieieen people of differing ideological,
political, and religious persuasions?

As the Cold War came to an end, the Salzburg s@mnbiecame global, precisely
for the purpose of trying to create fora in whigople could preserve their distinctive national
identity or regional identity, but nevertheless &g in a universal dialogue about common
issues like the rule of law. And one of those wianeered that was none other than the great
Lloyd Cutler.

15
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Who else can play this mediating role? And thighat brings me to the balance
of my lecture. The Executive Branch, Congres€ahngress is willing, because after all, it is
Congress that under the Constitution has the ptweefine and punish offenses against the law
of nations.

But if Congress is not reconciling, it can be jible of the Executive Branch,
particularly an administration led by someone whiasiger was a Kenyan, who lived his life in
Indonesia, who studied law at a great law schawl,vaho believes that multilateral approaches
in a framework of international law are an impottalement of US foreign policy.

Now, to read the blogosphere, you would conchhdé the slogan of the Obama
administration, “Change You Can Believe In,” aclydloes not apply to international law.
Those on the right would say, in the blogosphérexet has been no change, and while we
believe in the policies, it is continuity, not clogn

Those on the left often argue they see no changkbecause they don't see
change, they don't believe in it.

Let me posit that when the entire blogosphereesyfor ideologically opposite
reasons, they're wrong. What I've concluded imsig#hat we can never eliminate all
differences of views. We can share common be#irtshave a reasonable discourse.

| would argue that this administration, in aroefto bridge between an American
international law and universal concepts, has dibagout change that we can believe in and
must keep working for, and that the fruits of calsdr can be a distinctively American
international law that nevertheless has legitimadyome and acceptability abroad, and that this
calmer discussion can reduce two kinds of polaomatFirst, the polarization that often
develops between US and foreign attitudes towasdnational law,. And second, polarization
that develops between the right and the left wihthe American political spectrum on these
issues.

Now, | play a very unusual role as a governmawlyker, because to be honest, the
major thing I've learned in this job is role, rallee difference in role.

For example, it may well be that my job as a ddé& of international legal
positions makes me argue in favor of human righstns | disfavor. For example, as |
mentioned, | don't like the death penalty, butinkht's lawful. So those who would say, on the
one hand, you say this, on the other hand, youhsaythe answer is, it's a difference in role.

For example number two, there is a differencevbeh being a government
lawyer for a client and being a professor where'ngoai client for your own views. When you're
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a professor, you state what you think the best wéthe law is. When you're acting for a client,
you have to explain to the client what legally &afalie positions are and they can choose. You
can try to talk them out of it, but if they choag®mething that you don't favor, but it's legally
available, you then defend that position.

And third, what we may state as our pre-exiskaggl view has to be reconciled
with a principle of stare decisis in the ExecutBranch, so if | have an attitude toward some
legal issue, but the long tradition of the ExecaiBranch has been a somewhat different view,
my lawyers operate within the Executive Branchitrad. They don't look to what | said at a
law professor's conference 20 years ago. So teef@overnment lawyers is complex in this
bridging exercise in what | call reducing polariaat

Now, if this is a challenge, let me just ask thyeestions. First, does the Obama
Administration have a coherent position on intaora! law? Has it brought about change?
And how does that explain our approach to a nurabspecific issues that you're all thinking
about: Libya, 9/11, international legal institutsitreaties, and engagement?

And | would argue, without preempting one of ntigrats who's speaking at 7:30,
that the answer to all three questions is yes, avieave a coherent position, it has brought about
change, and it does explain our approach in thageus areas.

So what is the big picture? Different administnas have doctrines. | think
there's an emerging Obama/Clinton doctrine thaides on four aspects: principled engagement,
diplomacy as a critical element of smart powesgtsgic multilateralism, and living our values
on the theory that it makes us safer and strong@ch means following rules of law and
following universal standards, not double standards

These are themes expressed in every statemenybthaead of Secretary Clinton.
They are themes of the President's speeches in,GalKrakow, in Prague, in Berlin before he
became President, and at his Nobel acceptancetspe®slo.

So let me demonstrate this, and I'll do it qgueckly, so that we can get to
guestions in three areas, Libya, 9/11, and theagamst Al Qaeda, and broader issues of legal
engagement, the International Criminal Court, theenidn Rights Council, and other treaty
affairs.

The President's actions in Libya, which began eiiglys ago, have been criticized
by some for policy reasons but also for legal reascAnd as the President explained in
his weekly address and as the Secretary has ezglaie believe they are lawful under
domestic and international law.
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US forces are conducting a limited and welldedi mission in an effort to
support the terms of a UN Security Council Resoluthat was authorized by the
Security Council, undertaken with the support ofdpean allies and Arab partners for
the purpose of preventing a humanitarian cataser@pid addressing the threat posed to
international peace and security by the crisisibya.

This is, to our minds, something which Chaptef the United Nations Charter
envisions, and Resolution 1973 concluded thatitbatsn in Libya is a threat to international
peace and security, and then authorized the creafia no-fly zone for member states to take all
necessary measures to protect civilians and aivapulated areas, and authorized member
states to use measures commensurate to the spgatimstances to carry out inspections aimed
at the enforcement of an arms embargo.

This sent a message to Gaddafi that a ceasmfist be implemented. The
President made clear Gaddafi was to stop his fdroesadvancing on Benghazi and to pull
them back from Ajdibiya, Misrata, and Zawiya, andatlow humanitarian assistance to reach the
people.

As you recall, the Libyan foreign minister fiesinounced a cease-fire, but
Gaddafi and his forces proceeded their attacks snath and advanced on Benghazi.

And Gaddafi said, quote, “We will come, househibyse, room by room. We
will find you in your closets. We will have no negrand no pity.”

As the President said in his weekly addresdgyiliy believe that when innocent
people are being brutalized, when someone like &atlteatens a bloodbath that could
destabilize an entire region, and when the intewsnat community is prepared to come together
to save thousands of lives, then it's in our natiamerest to act, and it's our responsibilityisT
is one of those times.”

Now, notice that this is not just an effort teeeiva humanitarian disaster, but
prevent a threat to the region, which would benséty destabilizing. 375,000, by latest count,
refugees have fled. Gaddafi has forfeited hisaesibility to protect his own citizens.

Left unaddressed, growing instability could ignitider instability in the Middle
East in which both countries adjacent to Libya, i$iznand Egypt, have experienced intense
disruption in the last period.

Now, many have said, okay, we have no problerh thi¢ international legal
argument, but what about the domestic argument?
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And here, the obvious question is, is a missiothis kind, which is time-limited,
well-defined, discrete, aimed at preventing an imenit humanitarian disaster, and that directly
implicates the national security and foreign politierests of the United States, which the
Senate called for by unanimous consent in urging-ly zone, which is consistent with the
reporting requirements of the War Powers Resolugsapporting an international effort for
limited activity in four areas, an arms embargcflgaone, protection of civilians, and
humanitarian assistance, and where the UnitedsStai® not deployed ground forces and will
not do so, and where after eight days, the tramstt NATO command and control has already
happened, is that a war?

Now, | would argue, and many scholars, includimgself in all of my academic
work, would agree that this is not the kind of sssum which the President has sought
Congressional approval in advance in the pagt donsistent with his constitutional authorities
and well-recognized authorities to authorize a iarssf this kind.

| have given a fuller explication of this in aeggh | gave to the American Society
of International Law on Saturday. | urge you tokat it, both on the American Society website
and on the State Department website.

But the short headline is, the United Statesastin Libya are lawful.

Now the same, moving to a second area, can deabaut our actions with regard
to 9/11 and its aftermath. We are committed tomymg with applicable laws of war, in all
aspects of ongoing armed conflicts, with regarddtention, humane treatment, detainability,
and with regard to the question of how individuzds be punished for their crimes.

The President stated in the archive speech gfveplan that he said was
consistent with our values. When feasible, trysthavho have violated American criminal law in
federal court. If necessary, use revised and itatishal military commissions. Third, transfer
those who can be safely transferred. Fourth, where is no other option, detain Guantanamo
detainees under the laws of war consistent withcgles of due process. And in all cases,
pursue humane treatment.

Now, we will be the first to say that we have get closed Guantanamo, and it's
certainly not for lack of trying, but we need héipm our allies. We need help from Congress,
which has imposed, in fact, numerous legislatiwtrigtions on this effort. And the courts are
consumed with legislation on this question.

But we continue to believe closing Guantananmemigmportant step as a symbol
of closing a legal black hole that would improve standing the international community.
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And we believe that terrorism prosecutions indet3 courts are succeeding,
whether the Richard Reed case, the al-Marri chsePadilla case, the Zazi case, the Shahzad
case, or the Gailani case.

Now, what happened on March 7th? This has begorted in various ways, but
the basic point is that the President reaffirmédi\a planks of the archives framework.

If you read those statements, there is a condigoenmitment to civilian trials, a
resumption of military commissions on Guantananmub,fbr now and on the mainland later, a
continued commitment to transfer of eligible de¢sis, the declaration of an executive order
given periodic review to detainees, and a commitrteehumane treatment, announcing that we
would support the ratification of additional protbto the Geneva Conventions, and follow
additional protocol 1 Article 75. This is the sassor to Common Article 3 of the Geneva
Conventions, out of a sense of legal obligation.

The courts have largely upheld the detainabdftsuantanamo detainees under
international law, and have similarly held with aed to those being held in Afghanistan.

The irony is this. In a case called al-Bihahe DC Circuit initially held that
international law did not need to apply to our sl under the relevant statute, the
authorization of use of military force, on an omkaeview, that dicta was not relied upon.

What is the short message? Is this the sanfggit changed? There are six
important ways in what we have done in this aréarmdi from our predecessor.

First, humane treatment and a renewed commitiodmimane treatment.

Second, under domestic law, reliance on domasiticority, statutory authority,
the authorization of use of military force resabuti not a general reference to constitutional, un-
enumerated powers.

Third, that these domestic authorities shoulthbmed by international law. In
the last Administration, the Executive Branch déeghfrom international law. The courts asked
them to comply. In this Administration, we areitiy to comply, and some courts are asking us
to move away.

Fourth, we do not rely on a law of war framewotR.all circumstances, we apply
an approach to law of war and law enforcement.

Fifth, we do not speak of a global war on terrdfe speak of an armed conflict
with Al Qaeda and its associated forces.
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And finally, we apply a fact-based analysis tdipalar individuals, not based on
labels like enemy combatant.

These are important differences. They are sulifflerences, if you're not paying
attention. But my message is, you should pay titten

Now, some would say, what about the use of faiitle regard to targeting of
persons such as high-level Al Qaeda leaders whplamaing attacks?

In a well-publicized speech that | gave at theefican Society of International
Law last year, | made the argument as to why targetven with unmanned aerial vehicles is
consistent with all applicable law, including tlaevs of war. And I'm happy to discuss those
with you further.

The fact of the matter is, | think that that sgebas been widely read, and at the
end of the day, very few have actually quarrelethwi And | can go through chapter and verse.

Now, let me turn quickly, and this concludes ld&ure, to other areas, to show
that these are not isolated events. The IntermaitiGriminal Court, you know our tangled
history. The United States prosecuted war crirsiimallTokyo and Nuremberg. In 1995,
President Clinton favored the concept of an Inteéonal Criminal Court, but the US did not sign
the Rome Treaty in 1998.

By the end of the Clinton Administration, the B&d signed that statute, but early
in the Bush administration, John Bolton un-sigrtedBut by the end of the Bush Administration,
the Bush Administration had abstained from therrafef the Darfur case.

At the beginning of this Administration, we weatthe International Criminal
Court Conference in Kampala. | was co-chair ofdbkegation. And we shifted the default,
without changing any laws, from hostility to engagat.

And as you may have noticed, two weeks ago, thieed States was one of the
countries that unanimously joined the referralha&f Libyan matter to the International Criminal
Court.

Or the Human Rights Council, with which I've wedkvery closely with my
colleague, Esther Brimmer, the United States wassmoember of that Council. Many believed
it to be a destructive activity.

We rejoined more than a year ago, and while f@mwere paying attention, we
just completed the most successful session evexretary Clinton went to the Council and
spoke. We completed successfully our first UnigePeriodic Review. Libya was removed
from the Council. A commission in inquiry on Liby&as created.
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We shifted the focus from the defamation of fielig to a topic which was one
that could unite Muslim and Western countries. Weee created a special rapporteur position
on freedom of association, working groups on dmgration, independent experts on Sudan,
Haiti, Cambodia, and Somalia.

We have required that the High Commissioner fomidn Rights and the Special
Rapporteur for Sexual Violence in Conflicts meetligcuss recent mass rapes in the Democratic
Republic of the Congo and -- can | mention thighB? Have we announced?

And our hope, our hope -- just checking with nog® here -- my hope is that this
engagement will continue, because again, therbéas a change, change you can believe in.

What about other areas of international law laweof foreign official immunity,
inspired by this court's decision in the Samanégse® Treaty interpretation consistent with
international practice. This court's decisionhia Abbott case, our continuing efforts through
legislative means to enforce and comply with therimational Court of Justice's judgment in the
Avena case, which was addressed in this courtisidadn Medellin vs. Texas, new attitudes to
other bodies. Or how about our international leggdointments? And I'm coming to the end
here.

What will live on beyond this Administration ise quality of individuals
appointed to these bodies. Joan Donoghue, theJndge of US Nationality in the International
Court of Justice, Gerald Neuman of Harvard Law $tbo the Human Rights Committee,
James Brudney of Ohio State on the InternationghlL®rganization's Committee of Experts,
Sarah Cleveland of Columbia Law School at the ie@ommission, Tim Feighery, the new
chair of the Foreign Claims Settlement Commisseot we've nominated Professor Sean
Murphy of George Washington University to resunpoaition, we hope, on the International
Law Commission.

These are, | believe, genuine commitments tonatenal law and institutions,
and they are changed.

Now, there's a story that's told about two gugsif Galway, and one of them says
to the other, how do you get to Dublin?

And the other says, you know, | wouldn't stastirhere.
(Laughter.)

If you were trying to bring about a change in atiitude toward international law
and institutions, would you begin with conflictsinrag, Afghanistan, against Al Qaeda, a crisis
in Libya, the breakup of so many institutions ie iddle East, the worst recession since the
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Depression, tackling challenges that won't go alkaypiracy and diplomatic immunity, as well
as all of the changes of the 21st century, shifthé Arctic, cyber-crime, food security and
global health?

And then just to make it real, throw in, sayeamthquake in Haiti, in Chile, the
largest earthquake in the history of Japan, a teurenuclear crisis in Japan, oh, did | mention a
massive oil spill in the Gulf of Mexico, a releasfevolcanic ash from Iceland, and when you
look at it all, you're not going to say, you kndwyst might not start from here.

(Laughter.)

Nevertheless, and | would defend this proposijtiamat we have done in these
different areas, use of force, 9/11, humane treatnaetainability, detention, engagement with
international law and institutions, is to make aj@s And | would say it has not been easy, but
neither are these small accomplishments.

Piece by piece, we are developing a distinctivatherican approach to
international law that falls within the margin qgf@eciation that is understandable to our foreign
partners, that is consistent with our global un@dedings, and that is consistent with American
traditions and values, as well as the Constitutii@mocracy, and our tradition of limited
government.

Let me close with my second story about Lloydl€utlt was April of 1984,
early in the Reagan Administration. Nicaragua jugtisued the United States at the
International Court of Justice for mining the hatbat the Port of Corinto.

| was a young lawyer at the Justice Departmé&here was an emergency
meeting of the American Society of Internationahla the Mayflower Hotel. The mood was
wild and revolutionary.

We had a meeting before the gathering. Whenesedithat who was coming to
speak but Lloyd Cutler, the White House Counselformy Carter who Ronald Reagan had
defeated, and there was a series of efforts tmtdevelop talking points to address what we
thought would be a political attack on the Admiratibn by a Democratic lawyer.

Lloyd Cutler appeared, and this is, | think, whatsaid. | don't know if you were
there, or whether he even mentioned it to you whedls.

He said, “Whatever our political affiliation,gttime to come together. We owe
our President our best advice, because for whateaspn our country is in some difficulty. It is
our duty to defend it, even, maybe especially, wihenawfulness of its acts are being
challenged in the international arena. And byditagnwith our country, and trying to bring its
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actions into dialogue with international law, we aerving the best traditions of American
lawyers.”

What he was saying was, it is possible to be éaw/for the government, to be
loyal Americans, and to reduce the polarizationhai\_loyd Cutler was saying, it is possible to
believe in a system of international law and ingittins and nevertheless believe in a
distinctively American international law.

Thank you.

(Applause.)
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MR. SALYER: Thank you very much indeed, Dean Kiain that extremely

thoughtful and thought-provoking speech.

I'm very pleased to welcome now up to the frdrthe room Judy Woodruff of
the PBSNewsHour who is going to get us started with a conversatmal | think we have a
couple of stools that we're going to bring up fog two of you.

MR. KOH: Big fan. Big fan.

(Laughter.)

MS. WOODRUFF: So, all right.
MR. KOH: What would Justice Blackman say abbig? I'm in a bar stool.
(Laughter.)

MS. WOODRUFF: Well, I'm delighted to be herém honored to be here with
you, and with all of you.

And we're going to -- I'm going to ask you quess for a few minutes, and then
we're going to open it up to all of you in the ardie for your comments and questions.

| want to start, because we happen to be talkirtige same hour that the
President's giving a speech to the nation on Libpaut Libya, and I've been reading in the last
few days the comments of constitutional lawyers athers who -- | should say, professors of
constitutional law who questioned from severalatight perspectives what the President is
doing.

And one comment | saw in particular, Michael Dwffo is at Cornell, said, in
effect, the military action is in violation of ti&onstitution, because even though the President
wasn't required to seek a formal declaration of, Warsaid, quote, “The assignment of powers in
the Constitution suggests that some form of letjiaconsent was necessary.”

In other words, you know very well what the Wamers Act says -- except in
cases of an attack on the US or its armed forbesRtesident must seek prior approval for
military action from Congress -- he's saying thatlees here.

Why is that wrong?
MR. KOH: Well, this is a debate I've engage@sma professor going back to
1985.
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There are two views. There's an absolutist positvhich suggests that before
any military action, we must get prior Congresslapgproval. And then there is an approach
which actually accords with the practice of the &xese Branch over the years, which is, when
the action is of a nature, duration, and scopertkes$ to the level of war, Congressional approval
is required. That's certainly, | thought, the caskaq in 1991, when we were talking about half
a million troops prepared for an offensive attack.

The question | would ask everyone to ask youesglwhich is the one | just put
you, is when the mission, as defined by the Presijdgelimited in nature, duration, and scope,
when the purpose is to support an internationareféequested by our European allies and our
Arab partners, when the mission, as defined ingtatite, is a no-fly zone, an arms embargo,
and humanitarian assistance for protection ofiaind, when there is a commitment that there
will be no use of ground troops, when a transitias already been made eight days after the fact
to a multi-lateral force, is that war?

If it is not, then, | mean, that's not to sayttiese engagements might rise. The
current prediction, you all heard it when Secretagges discussed a no-fly zone, is that there
must be attacks to establish a no-fly zone, anathee many less attacks envisioned or hoped
for going forward.

So my view is that when the level of engagemegtearly defined and ramping
down, now, compare this with other cases by varlnesidents - Kosovo, Haiti, Somalia - in
which Congressional approval was not sought, ascéuBreyer and Justice O'Connor know, it's
very unlikely that these matters are justiciabléie question is, are these a correct interpretation
of the Constitution?

But | do believe that if you're an absolutistsball we say, an originalist, calling
for an interpretation of the Constitution that pably was not even applied in the early days of
the Constitution, then, it's easy to make that pumecement.

If you are in fact someone who has studied tehy and practice of the
Executive Branch in which Congress has been awaydirst case that | watched here at the
Supreme Court was the Dames and Moore case wheséJotice Rehnquist said an unbroken
record of Executive practice acknowledged by Cosgjoan create a gloss on the Executive
power which is like custom, it informs the way iti$erpreted.

So, to me, having worked in this area as a gawemrm lawyer and as a professor, |
don't think it's a closed question.

MS. WOODRUFF: So, it's not that there's a stdilefinition, that war, military
action is in the eye of the beholder. If you askavhmar Gaddafi, not that anyone maybe in this
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room would care what he thinks, he would saypiilstary action that is -- could be
determinative, and if that's not war, what is it?

MR. KOH: Well, the scope of the -- I'm very ebedl to call you Judy, because |
talk to you -- good question, Judy.

(Laughter.)

But to me, it's pretty straightforward. The sea the President's actions here
are defined by Security Council Resolution 1973iciwlauthorizes all necessary means for four
purposes, the establishment and maintenance ofl§ none, an arms embargo, humanitarian
assistance, and protection of civilians in civilaopulated areas.

We're not talking about an authorization of sdimel of all-out attack and we're
not talking about an offensive war. And the Prestdl think, will make it clear, and has made it
clear, that the mission is limited in nature, dimratand scope, and that, to me, is a relevant test

By the way, if the President in the next 45 masusays something different from
what | say, he's right.

(Laughter.)

Listen to him. Listen to him. What | was tryit@do is anticipate his comments,
but I'm quite confident that what I've said is cdet@ly consistent.

MS. WOODRUFF: | don't know if this is a legalestion, but | listened to
Senator Lugar yesterday, Richard Lugar, who has bepportive of this Administration in
much if not most of its foreign policy over thetlaso years, question whether, | mean, he was
raising the question of whether what we're reatlind, we say we're in there to prevent a
humanitarian disaster, but what we're really dasngjding with one -- we're taking sides in a
civil war.

Why isn't that what we've done, what the Unit¢atés has done?

MR. KOH: I'm a huge admirer of Senator Lugaroveupported my nomination
when some others did not, and obviously, | condnilerto be a great figure.

| think there are legitimate policy debates.olrobt think this is a debate about
what the Constitution permits, and I, you know,tgeday he raised a set of policy concerns.

Look at some of the individuals who are engagmthis action, a President, who
as a Senator, was someone who called for limitsirmilitary actions, a Vice President, Joe
Biden, who as Senator Sarbanes knows, was one ¢ddlding figures in the effort to modify
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and apply the War Powers Resolution, Secretaryaie$Hillary Clinton, who is deeply

respectful of the authorities of the Senate, angbasnoticed yesterday in the Sunday shows, the
Secretary pointed out repeatedly that on MarchtistSenate, by unanimous consent, called for
a no-fly zone, and it took 16 days for the UN thdw suit, and it was at that point that we
responded, Senator Kerry, Chairman of the SenatgdfoRelations Committee, | think his first
statement on the floor, this is not a war.

MS. WOODRUFF: But there's the Senate one daytlae Senate another day.
We could pick up on that -- here's another quegtatis been raised.

MR. KOH: Well, Judy, | just say it back agaihyou have an absolutist position
which ignores a long tradition of Executive praetigou can make that argument, and then the
question is, how is that argument to be determined?

If you have a position which relies on a longlitian of practice, and
constitutional custom, | think you end up in a eréint place.

MS. WOODRUFF: All right. The handoff to NATOh&n the Administration
talks about this, some have commented that thiseems a curious distinction, because, you
know, we viewed NATO as led from its founding, legthe United States, and so to say that
we're turning it over to NATO, what does that rgatiean?

What is the legal, what are the practical impgiaas or the significance of this
hand-off, as opposed to a US-led, multilateraléassembled outside the NATO framework? |
mean, what's the distinction of what's happeneder

MR. KOH: Well, I think this is what multilateram looks like, and particularly
multilateralism in an age of limited resources. '"W¥¢eengaged in an armed conflict in
Afghanistan for ten years which was led by the ebhiStates and supported by NATO allies and
partners in ISAF who were not themselves attacke8eptember 11th. They were subsequently
attacked. So, in that effort, we led and they sujgal us.

In this case, as everybody knows, it was thenggof NATO to take the actions.
They were the ones who pressed the hardest follRies01973. And the question is, should
the United States support those actions?

And what the President did in his framing of @sssupporting the four missions,
and suggesting that those be handed off as sahreasould be done. And all four have now in
fact been handed off. And that's mindful of sorhthe constraints that have been pointed out
on our resources by Secretary Gates and others.

Again --
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MS. WOODRUFF: So, this is not just dancing ambabout a definition or -- |

mean, that there really is a distinction betweeatitwas and what it is.

MR. KOH: Judy, I'm just a country lawyer.
(Laughter.)
MS. WOODRUFF: Where have | heard that before?

MR. KOH: We can have a lot of debates aboutleydut | think the question
is, is this in some way in violation of internataaw to structure a multi-lateral mission this
way? Clearly not. It's not a violation of intetioaal law. It's fully compliant with internatioha
law.

And then, is that in some way inconsistent whil domestic law? | would argue,
based on my life's experience and understanditigeofioctrines in this area, it's also not.

MS. WOODRUFF: Changing subjects, another --dlae so many parts of that
region of the world we could talk about. Let'«tabout Pakistan for a moment, and
Afghanistan for that matter.

You've argued tonight, among other things, thatWS targeting practices for
unmanned weapons are legal under US law and unidenational law toward high-level Al
Qaeda leaders guote “who are planning attacks sigi@ United States.”

But given the new territory and the inherentidiffties of warfare against non-
state organizations that are involved in the wateoror, how do you -- how do you know that --
| mean, to what extent can you justify these ag@ck

I mean, how much evidence does there have torlmmeone who's looking at
the legal justification? How much evidence doesétave to be for it to be clearly on one side
of the line and not on the other?

MR. KOH: Well, | don't think anybody takes theseisions lightly. 1 would put
it this way. All killing is regrettable. Not allilling is unlawful.

It is the very basis of the UN charter that darkands of uses of force are lawful,
and it's also the basis of the laws of war thatageikinds of military actions conducted in the
scope of armed conflict are lawful.

Indeed, the purpose of the laws of war is togeothe line between lawful and
unlawful uses of force and lawful and unlawful faraf detention.
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Now, you know, there's been a lot of outcry ahouhanned aerial vehicles,
called in the press sometimes drones, and the lspleatcl gave was designed to unpack that.

One, is it wrong to target a high-level militdeader who is trying to attack you?
That's what we did in World War Il against the Jsgs®e general who did -- he was pursued, and
an armed conflict attack was brought against hithat is permissible within the laws of war.

Question two, is it unlawful to use a modern testbgy? | think going back to
the development of the crossbow or the cruise feigsiodern technologies have been used.

Third, is this extrajudicial killing, which is seehow unlawful? We have not
published target lists in warfare in any war in Aican history. There must be, as you say, a
basis for believing that the people who are beamgdted are those who are leading the opposing
force.

And if there has been a revelation to me as tepsor, and | talked about a fact-
based examination, the United States has an eXyrelewiled understanding of Al Qaeda, its
organizational structures, the roles individuatsyphnd the threat level that they pose, in the
same way as you would do if the opposing army wezeNazis or anybody else.

And then finally, you know, there's an assasgndtan under domestic law, but
that only addresses unlawful killings that are agrtdd without sufficient rationale or
justification, and extremely careful analysis hasmdone of this.

So if you have a tool that doesn't violate thvesl@f war, that's consistent with the
laws of war, that doesn't violate human rights lang doesn't violate domestic law, then it's
lawful. Whether it's a good policy to use it istogpolicy makers, and there may be times when
you argue that something is lawful, but awful.

But again, | would not let policy debates andaledgbates get confused, because
this seems to me, and this is why | gave the spg@thknow, people asked me after | gave the
speech, do you really agree with this?

And I'd say, I'd have tenure.
(Laughter.)

I do. I'll go back to teach at Yale, and | héifeetenure. I'm not going to say
something | don't believe in if | think it's lawfulAnd if | think something is unlawful, | won't
hesitate to say it's unlawful either.

But again, these -- you can have debates overiwlgaod policy, but there's a
different line over what is lawful or unlawful. Amrmy job in my current position is to make sure
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that everything we do is on the lawful side of line, and then let the policy-makers choose
from the legally available options.

MS. WOODRUFF: Another -- I'm not going to follawp on that, but maybe
somebody else, somebody in the audience will waninother Pakistan-related question, this
recent case of the American held on charges of enadd then released after reportedly blood
money was paid to the families of the men who vkdled raises questions over the reach of
what we mean by diplomatic immunity, not to mentiamerican credibility in operating in these
politically volatile and yet sovereign environments

Does it matter in this case, or theoreticallamnother case that could come up,
whether the individual involved is or is not actyal diplomat?

MR. KOH: Well, the -- | know th&lewsHour and other very sophisticated news
shows applied that rubric. The question is acyyalle they a person with privileges and
immunities under the Vienna Convention on Diplom#&elations? And there's a category in the
Vienna Convention on Diplomatic Relations calleditinistrative and Technical Staff."

Administrative and technical staff do not haveta immunities of diplomats,
but they do have immunity from criminal jurisdiaticand they do have immunity from arrest.

The person in question was notified to the govemnt of Pakistan as a member of
administrative and technical staff well over a yleafore he was arrested.

We follow these rules absolutely, and that'swhele point of diplomatic
immunity, that you don't look behind these labésomeone's been properly notified.

The one time that this was a major fight was weeall remember, and Lloyd
Cutler remembers, which was the Iranian hostagescriSo | have consulted with, as you can
imagine, legal advisors of virtually every counimythe world on this with whom we deal
regularly on these questions. Every single onh@ thought this was a slam-dunk.

Someone is a member of the administrative artthieal staff. He is notified.
Once notified, his treaty-based privileges and imities kick in. Those involve immunity from
criminal jurisdiction. We have asserted those imities, and they should be respected. And
I'm happy to say he was released.

MS. WOODRUFF: I'm just curious. Who were soméhe folks you might
consult on something like that?

MR. KOH: Well, the British legal advisor, the @adian legal advisor, the Danish
legal advisor, the German legal advisor, the Jagmlesgyal advisor, the Chinese legal advisor, the
Russian legal advisor. With all of them, we'reggular communication.
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Last week, | was in Strasbourg, and | met withother legal advisors, and we
discussed these cases. And | can't go into th&taude of our conversations, but there are many
issues on which there are legal differences.

On something like this, every country in the widnhs an incentive that when
someone is properly accredited under the Viennar@aion, and entitled to have privileges and
immunities, that those be respected.

MS. WOODRUFF: Including the Pakistani legal adwf?

MR. KOH: Well, the Pakistanis had a differerdéwiof his immunities, but on the
other hand, they released him.

MS. WOODRUFF: Well, that raises, and | want ¢éone to the audience after |
ask this question, in a way that raises anothestoprein my mind.

And that is, there are several ways to comeis it there's a lot of conversation
one hears from one end of the political spectruhis country in particular, the conservative
end of the spectrum, and that is, it has to do Witterican exceptionalism.

And part of that argument that is made thatigh&ich an exceptional country
that in no way, for no reason, should the Uniteatest be consulting with any other government
about its legal attitudes or legal system, andtti@tnited States, | mean, to come back to the
principal part of the argument you made tonigtat the United States shouldn't be worrying at
all about international law, that that's somethimat should follow whatever the interests of this
country are.

How do you -- how do you see that argument, aawbiv it's a big question, so
come at it any way you want to. But how do youtbee, and what do you say to it?

MR. KOH: Well, I'll come at it three ways. Orsehistorically the people you
describe are originalists, isn't that right? Thelieve that we should follow how the
Constitution was applied at the beginning of th@utdic, when the Secretaries of State were
people like John Marshall, John Jay, Oliver Ellswpwho were later on Supreme Court, when
the Declaration of Independence said we would gegdt respect to the opinions of mankind.

Just think about it. In 1789, we were a lititeintry with little power. Our
primary claim of international legitimacy was thdent to which we would obey the rules of the
international system.

If you look today at the constitution of Kosovokast Timor, they do the exact
same thing, because a new nation needs to beve fiself by its willingness to obey these
international norms.
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So true originalists, true originalists, it seeimsne, have to accept these
interpretations.

At the beginning of the US Republic, there wasislaw. There was state law.
There was almost no constitutional law. But whaté¢ was, was the law of nations. How did
we pursue piracy cases in 1789? The answer ippleed international law.

Now, when you become a great power, | don't tiymk should simply engage in
a kind of historical amnesia.

A second point is just a simple one of what been calling strategic
multilateralism. If, and you've just given a téaigroup of examples, if we're looking for the
support of other countries on questions of inteomad law like diplomatic immunity, then it
might help to be following and working with themarNATO mission that they very much want,
which is authorized by international law under a8gy Council resolution that was
collectively negotiated.

And it also works when you're trying to do a dien of labor. You could go a
unilateralist route and then you're left holding thag. But if you pursue a multilateralist
strategy, you can engage the world on mattersio€ipte.

So my perspective is that following internatiolzal is both right and smart. And
one of the things | say to my students is, if yoa'tithink -- people are concerned that
international law is a constraint on our soveregigrit's restrictive.

| say, it frees us. International law frees ifsyou leave this building, go to
Dulles, take out your passport, get on a planehithvyou are protected by the Warsaw
Convention in terms of what can happen to your &ggg and when you arrive at the other side,
take money out of an ATM machine without changingney and then travel across the
countries of Europe on a Schengen visa, you saythihg that has changed in terms of our
capacity to function is the progressive developnodémternational law.

And this is where the Salzburg Global Seminareamin the wake of the Cold
War. Was there a common language that could bieespoetween the countries of the east and
the west? And it was rule of law, and that wasdaa that Lloyd Cutler saw early, pioneered,
and I think it was the basis for the Seminar.

I'm thrilled to see Bob Herzstein. He was the amo invited me to Salzburg in
1991, so he's been at my two appearances at theuggSeminar 20 years apart.

MS. WOODRUFF: All right. It's now up to all gbu to ask that question that's
been burning in the front or the back of your mind.
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Raise your hand, stand up, don't be shy.

Yes. And we're going to ask you to stand upgind us your name. Hi.

MR. ONEK: Joe Onek. On the question of useoaéifjn law, conservatives
have complained a lot, particularly its use in ganalty cases, but this hypothetical to pose to
you, suppose, unfortunately, the United Statesgobagre-trial detention act.

Do you think conservatives would really be redunttor deem it inappropriate to
cite the experience of England and Israel and atbentries that also have preventive detention?

MR. KOH: Well, as the great Joe Onek, formerughite House Counsel
under Lloyd Cutler knows, government lawyers dan$wer hypothetical questions.

(Laughter.)

But let me go to two issues, which | think beanehat you asked. The first is the
death penalty. You know, in this courthouse, thestion arose whether you could execute
someone with mental retardation, namely an 1Q bel@&rtain number.

When | was a law professor, my students and texaa amicus brief in which we
discovered that the only countries in the world #heecuted persons with these 1Q levels were
the United States, Japan, and Kyrgyzstan. Thea @ik countries did not.

Then it turned out, through further researchfeuad that the case in Japan was a
mistaken case, so it was the United States andygtgn.

We filed the amicus brief, and the next day,aheassador to Kyrgyzstan wrote
a letter to the New York Times in which he said,ve&e a moratorium on the death penalty for
the simple reason that they would like to be pathe European Union, and the European Union
has a rule against the death penalty.

And then we did further examination, and we digred that the number of states
of the union that have a law permitting the exexubdf persons with mental retardation is -- was
something like 23, and the number that had acteaiécuted someone with mental retardation
was something like three in the previous ten years.

It came to this court, and then the question inecavhat does this have to do with
American constitutional law?

Well, the eighth amendment forbids cruel and uatipunishment, and | would
posit that when there is a punishment which isysenisy only three states in one country in the
world, and there are 194 countries, it is unustliainay not have been unusual in 1789, but if
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you don't think the constitution is frozen in tintleat is a relevant factor for justices to look
through.

Now, whether to look, how to look, has been gextlof great debate within this
court. Joe is smiling because he thinks I've ansavkis question.

Is it relevant to American practice what otheumiies think is an appropriate
limitation? It certainly is, if you look to the Egutive Order on periodic review, it was an
Executive Order that was drafted very mindful cdgiices and precedents in other countries
because we would like to see them as supportisgctinsistent with what they perceive to be
universal values.

We could go it alone, but the question is, widl have to pay the price down the

road?

MS. WOODRUFF: Joe Onek, does that answer yoastipn?

All right. Yes, sir. Hello. Stand up, please.

MR. HASSOUNA: Thank you. Hussein Hassouna, Asshdor with the Arab
League.

Well, we were on a panel the other day at the ear Society of International
Law. | have two questions to ask you.

First, you said that the approach of the Unitede$ has often been towards
treaties, compliance before ratification. Is thisthe basis that many of these treaties, in fact,
codified rules of customary international law? Amblat is the US approach to customary
international law is my first question.

The second --

MS. WOODRUFF: Let him answer that one, thenlvmeive on to the second
one.

MR. KOH: Well, we have a constitutional systemmich as you know, requires
67 senators to advise and consent to a treatyhwheans that 33, 34 senators can block a treaty.

We have a system where if the Chairman of theigorRelations Committee is
unwilling to bring the case or the treaty to thar@aittee, it does not get consideration. So, in
fact, one senator can block.
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So, this is why often when a principle has vergrgy support in the country, we
are still not able to get ratification, althouglauld well be that there is very substantial
compliance with the norms of that treaty.

Is it permitted for the Executive Branch to felloules as a matter of customary
international law? Abe Chayes, who was a Legaligaly used to say, do you believe in total
immersion baptism? And he said, believe in it seen it done.

(Laughter.)

Do | believe that the United States can adomsrbly customary international
law? Well, guess what, we follow the Vienna Corti@non the Law of Treaties. We have not
ratified it. We follow it as a matter of customanyernational law.

In 1982, the United States did not ratify the Lafwhe Sea Convention, but
President Reagan said he would follow a 12-milétlas a matter of customary international
law.

Last, on March 7th, President Obama said thatdwéd follow the customary --
I'm sorry, the Humane Treatment Provisions of Addél Protocol, one of the Geneva
Convention, Article 75, out of a sense of legaigdtion, the implication being, it's not a policy
decision, it won't change. It's because we adtegta norm.

The International Court of Justice Statue saysresistent state practice followed
out of a sense of legal obligation is customargnmational law. And the United States follows
it.

And our Constitution makes specific referencéhtoLaw of Nations as a source
of law. I'll give you an example. In Virginia,gtEastern District of Virginia, some pirates from
Somalia, the Gulf of Aden, were just brought theféey were indicted under a criminal statute
which criminalizes piracy in violation of the Lavi Nations. That's what the statute of the
United States says.

So the question is, were their acts in the GURaen in the year 2011 in
violation of customary international law? Beligwat, I've seen it done.

MS. WOODRUFF: Okay, we only have a couple ofuas left. Did you have a
second question? Or is there somebody else viathrang question?

You get your second question.
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MR. HASSOUNA: The Libyan crisis has raised tbguie of humanitarian

intervention, and the doctrine of a duty to protehen civilians are subject to killing and war
crimes or crimes against humanity and so on.

But in spite of this, this is still a very comiarsial doctrine among United
Nations members. So, what is your view on this?his -- has this been now established as a
doctrine accepted in international law, or isiit smerging as a new doctrine?

MR. KOH: Well, if you look up at Hugo Grotiusels the person who, in the late
1500s, first spoke of a concept of humanitariaarirégntion as a customary international law
doctrine, but it was limited to protection of oneationals where the territorial state will not
protect them.

So, take for example, the raid at Entebbe, wiszeeli forces went to Uganda to
release their prisoners, their own citizens, whoewet under the protection of Idi Amin. It was
the same theory under which the Carter Adminigsiragiroposed to send troops to Iran to obtain
the release of the Iranian hostages that did reuesd.

The question then becomes, what if you canngplgimescue your citizens, or
what if those citizens are being threatened by th&n country? The obvious question, you
know, could there have been an intervention togmetitler from the Holocaust?

And that question was posed in the "90s in thed¥o intervention, and also in
Rwanda, the intervention that did not happen, aatlled, then, to a debate in the UN under
Kofi Annan of the notion of responsibility to prateand a series of commissions that studied
that subject.

The Libya action | should point out is an actibat takes place under a Security
Council resolution which authorizes all necessaeans, so its lawfulness is established by
Chapter 7 of the UN Charter without ever sayingwoeds responsibility to protect.

However, if you look in both resolution 1970 &tfél 3, they say, Libya has
forfeited or failed to exercise its responsibilibyprotect its own citizens.

If Muammar al-Gaddafi says to the 700,000 citzefiBenghazi, “We will show
you no mercy, we will show you no pity, we will @ryou in your houses, we will find you in
your closets,” he is not exercising the territogtlte's duty to protect.

And as Secretary Clinton said yesterday on th®wa morning shows, how
would we feel if, with necessary international legathority, we did not act? If we do act and
the Arab League played a critical role in urginig thction, and avert this humanitarian disaster,
which is a better state of affairs?
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Now, what happens from here is a whole new sehafienges. I'm sure we'll
hear the President speak about that tonight. Buihe question of whether we could act under a
Security Council resolution to take all necessaeasures to pursue four limited missions and
then turn those missions over to NATO, | think #mswer is clearly, we can, and clearly, we
did, without ever having to go back and referemeeliroader jurisprudential debate.

Finally, in the President's Nobel lecture, whicny praised but few read, or, Mr.
President, fewer than should have, he referencesahcept, that when a state is threatening its
own citizens, this may, in his view, prompt use$oofe even in circumstances where we do not
desire to use force.

The theme of that Nobel Peace Prize lecture lnas, a man of peace who has
become a leader of a polity. One of the toolslalsbe to me is the use of force. | am committed
to use it lawfully, and consistent with our values.

And then he gives a series of explanations, hewil do this under the laws of
war, how he will seek to pursue a nuclear-free yaahd how he will seek to follow the basic
principles | have described here today.

MS. WOODRUFF: Well, it's a subject that we cogtlon at greater length
about. It raises all sorts of interesting questiabout other countries in the region, and what
governments have done to those citizens, but wét\geninto those now. We can talk about
that in the reception afterwards.

Dean Koh, thank you very much, on behalf of egag/here.

(Applause.)
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MR. SALYER: Well, | want to again thank Dean Kair his remarks, both in the lecture

and inthe Q & A.

And to Judy Woodruff, our sincere thanks for legdhis conversation for a
second year, and doing it so skillfully.

| want to just thank all of you for coming tontgnd being part of this Salzburg
Seminar, abbreviated, but here in Washington.olkmany of you have been a part of these
discussions before, but we are delighted to brihgl@ slice of what we do in Salzburg here to
Washington, and | hope there will be more oppottesiin the years to come.

| did want to mention that there's one membeyurfCutler Center Advisory
Board who passed away this year, and that is TeenSon. Andl know Ted would have very
much enjoyed being here tonight, and we miss hiot. a

So I will now just urge that all who can movexhdoor. We've got a very nice
reception organized, and a chance, | hope, toaisdng ourselves a bit longer before we head
off into the night.

So thank you again, very much, and thanks tespaaker and to Judy.
(Applause.)

(Whereupon, the above-entitled matter was corclyd
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